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Why Export Control?

• International non-proliferation credentials

• Foreign Policy | National Security
• Domestic production of defense equipment
• Credentials for accepting tech transfers
• Integration with Global Value Chains
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Domestic
Implementation
• Why strategic trade control?
• Legal Framework
• Policy Framework
• Procedural Framework
• Enforcement – Penal provisions
3
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International agreements, Covenants etc become part of national law in India
•

Promotion of International Peace & Security

• International treaty has to be incorporated into the
legal system by law (passed by parliament)

• Indian courts while interpretating statues have to
maintain harmony with the rules of international law
• National legislation, even if contrary to international

law, has to be respected and given priority
• An extra-ordinary treaty is to be construed as
contract between participating nations and it is be

affected
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Article 253
• Confers wide and overriding power to Parliament to make any law
for implementing any treaty, agreement, or convention with other
countries or any decision made at any international conference,
association or body.
• Art 253 Fully authorizes parliament to enact legislation to implement
international treaty, agreement or convention even though they fall
under State List II
• The power of the Govt to enact a law for implementing international
treaty is not
free from constitutional restrictions, such as
fundamental rights
•

• SC: It is almost an accepted proposition of law that the rules of
customary international law which are not contrary to the municipal
law shall be deemed to. Be incorporated in the domestic law. (Justice
Sikri clarified in Kesavananda Bharati vs State of Kerala – 1973 4 SCC 225)
5

Why Strategic Control ?
• Technologies and WMD Cooperation
• Facilitate high-tech trade and technology transfer

• Risks due to development of WMD
• Global security and nonproliferation
• Concern over growing proliferation

• Need for a robust strategic trade control system
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Formal
• 1971 IAEA – Founding Member
• 1972 Biological Weapons Convention – Party from 1974

• 1993 Chemical Weapons Convention – Party from 1996
• 2009 Stockpile Destruction – 16.03.2009

International
Commitment

• Missile Technology Control Regime (1987) – Party from
27.06.2016
• Hague Code of Conduct -Ballistic Missiles (2002) – Party from
01.06.2016
Voluntary

• 2017 Dec Wassenaar Arrangement, (42nd member)
• 2016 Jun Missile Technology Control Regime (MTCR)

• 2018 Jan Australia Group (Chemical & Biological),
Non member of NSG (China blockade)

Non-signatory : Non-Proliferation Treaty,
7
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Wassenaar Arrangement

INDIA JOINS WA
2017 Dec
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AIM of WA

• To restrict | monitoring the trade of dangerous goods:
• Arms;
• Nuclear;
• Chemical and other weapons of mass destruction in
particular;
• Materials and technologies used in the manufacture of
weapons;
• Dual-use goods, (which have both civilian and military
purposes)
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Five
crucial principles of
WA

• 1. It contributes to regional and international security
and stability.
• 2. It promotes transparency and greater responsibility
in transfers of conventional arms and dual-use goods
and technologies.
• 3. It complements and reinforces the export control
regimes for weapons of mass destruction and their
delivery systems.
• 4. It is not directed against any state or group of
states.
• 5. It uses export controls as a means to combat
terrorism.
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Genesis of WA
• The WA was conceived 1995, in the Dutch town of
Wassenaar
• After the Cold War and the collapse of the Soviet
Union.
• The Wassenaar Arrangement is successor to
Coordinating Committee for Multilateral Export
Controls, or COCOM
• COCOM was created in 1949 for the purpose of
preventing Western companies and countries from
selling strategic goods and services to the Eastern bloc
countries behind the “iron curtain”
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At a glance !
Formally established in 1996. | India – 2017 Dec

Voluntary Export control regime | operated by consensus ( single country can block any
proposal)
42 members exchange information (conventional weapons and dual use tech) China, Israel
and Belarus ( major arms exporters aren’t members)
Focus : Greater responsibility | de-stabilize accumulations
Predecessor : COCOM (Coordinating committee for multilateral export controls) which
restricted USSE and Easter bloc
https://www.armscontrol.org/factsheets/wassenaar
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Dual-Use Goods and Technologies List
Basic items:
• Twice a year | Exchange information on all Export Lic denied/proposed transfers to nonWassenaar member

Sensitive items | Very sensitive items
• Within 60 days members to notify Wassenaar Secretariat about the denied/proposed transfers to
non-Wassenaar member
• EOI – twice per year – all export lic issued / transfers made to non-Wassenaar members
• Stealth technology materials and advanced radar, "exert extreme vigilance" in exports.
• Within 60 days, members are requested to notify the Wassenaar Secretariat of any export license
approvals of transactions that are "essentially identical" to transactions that another Wassenaar
member denied within the past three years. Wassenaar members are not obligated to deny
transfers previously denied by others.
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Munition list (conventional weapons)
• Every six months, members exchange information on deliveries of conventional arms to nonWassenaar members that fall under eight broad weapon categories:
• battle tanks,
• armored combat vehicles (ACVs),
• large-caliber artillery,
• military aircraft/unmanned aerial vehicles,
• military and attack helicopters,
• warships,
• missiles or missile systems, and
• small arms and light weapons.
• Members added the final category in December 2003 after years of debate. The ACV, aircraft, and
helicopter categories include models designed to perform reconnaissance or conduct command
of troops missions.
15

North Korea’s Kim
Jong Un Using
Smuggled
Mercedes-Maybach

June 2018 – 2
armoured Cars
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Story….
• June 2018 | 2 Armoured Cars |
Mercedez Mayback 600 |
• Rot to Net …passed thru ‘ 6
countries Russia, China, SK, Japan ..
• Sanction againt NK is on by the UN
• This violates the sanctions obviously
and regarding Kim Jong Un’s
Mercedes-Maybach S600, Daimler
AG has stated to CNN that the
company has no idea of “how the
mentioned vehicles were delivered”.
The business relation with North
Korea ended more than 15 years ago
as Daimler AG sticks by the
embargoes of the European Union
and the United Nations
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Daimler further commented on the difficult to trace vehicles especially without legit number plates and that
the cars sold by third parties are beyond its control.

The Mercedes-Maybach Pullman Guard armoured limo costs more than 1 million USD and is part of the 804
luxury vehicles imported by Pyongyang, said C4ADS based in Washington
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• It must be noted that the reports from C4ADS are not verified.
• During the transit, the firm traced paths of the two armoured Mercedes-Maybachs.
• They were shipped from Rotterdam to Osaka, Japan before reaching Busan, South Korea.
• The vehicles then left on another ship bound for Russia but its track system was not working for nearly
three weeks leading to difficulties in tracing
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When the signal was mended and the transponders back on, the ship moved in the opposite direction with
coal load instead of cars and no records regarding the cars were available on the Russian port as well.
It is suspected that three North Korean cargo jets would have left Pyongyang after the arrival of the
Maybach-carrying ship from the Russian dock.
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Munition list (conventional weapons)
• Every six months, members exchange information on deliveries of conventional arms to nonWassenaar members that fall under eight broad weapon categories:
• battle tanks,
• armored combat vehicles (ACVs),
• large-caliber artillery,
• military aircraft/unmanned aerial vehicles,
• military and attack helicopters,
• warships,
• missiles or missile systems, and
• small arms and light weapons.
• Members added the final category in December 2003 after years of debate. The ACV, aircraft, and
helicopter categories include models designed to perform reconnaissance or conduct command
of troops missions.
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LEGAL
FRAMEWORK
• The Foreign Trade (Development
and Regulation) Act, 1992
• The Weapons of Mass Destruction
and their Delivery Systems
(Prohibition of Unlawful Activities)
Act, 2005
• The Chemical Weapons Convention
Act, 2000
• The Atomic Energy Act, 1962
• The Customs Act, 1962
22

• The Foreign
Trade
(Development
and
Regulation)
Act, 1992

• An Act to provide for the development and
regulation of foreign trade by facilitating imports
into, and augmenting exports from, India and for
matters connected therewith or incidental thereto.
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Weapons of Mass
Destruction and
their Delivery
Systems
(Prohibition of
Unlawful
Activities) Act,
2005

• An Act to prohibit unlawful activities, in
relation to weapons of mass destruction and
their delivery systems and for matters
connected therewith or incidental thereto.
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Chemical
Weapons
Convention Act,
2000

• An Act to give effect to the Convention on the
Prohibition of the Development, Production,
Stockpiling and Use of Chemical Weapons and
on their Destruction and to provide for matters
connected therewith or incidental thereto
• Signed in Paris 14th Jan 1993
• Schedule to the Act has reproduced the
provisions of the abovementioned convention
from Article 1-25
• Category 1 of our SCOMET list is a replica of
Schedule 1, 2 & 3 of CWC
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CWC

• Appendix 3 (List of SCOMET items) to Schedule 2 of ITC
(HS) 2018
• The Export of Chemicals listed in 1 C allowed in the
countries mentioned in Table 1
• Allowed without an Export Authorization
• Notification to NACWC (National Authority Chemical
Weapons Convention) NACWC | Cabinet Secretariat,
D&ISA (Department of MoEA and DGFT)
• 30 days of such export, in ANF 20 along with EUC (as
per the prescribed proforma Appendix 2S(iii)
• with a destination BOE to DGFT within 30 days
• Other than Table 1 countries allowed only with an
Authorization
• Export of chemicals to countries not party to the CWC
shall be submitted along with Govt signed EUC
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Sec 11(1) of FTDR 1992

Chapter IV A of FTDR
Section 14(A) read with WMD Act 2005

Applicable
legal
provisions

Section 14A(2) FTDR 1992 –

Section 14B(2) FTDR 1992
Section 13(1) of FTDR 1992
Section 13(4) of FTDR 1992

Section 16 of WMD Act 2005
Section 113(s) (d), 114 (i) of Customs Act 1962
CBLR 2018 Reg 10 (d) and (f)
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Atomic Energy
Act, 1962

• An Act to provide for the development,
control and use of atomic energy for the
welfare of the people of India and for other
peaceful purposes and for matters
connected therewith.
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The Customs Act
1962

• It provides for levy and collection of duty
on imports and exports, import/export
procedures, prohibitions on imports and
exports of goods, penalties, offences, etc.
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OTHER LEGAL

INSTRUMENTS
• UNSCR 1540 (2004) is the
Founding International
Legal provision
• FTP /HBP/ ITC(HS)–
SCOMET
• DGFT Guidelines
• SOP of Defense Production
(DoDP SOP)
• Other rules, schedules,
documents / guidelines
under Atomic Energy Act
30

CUSTOMS Legal
• Para 2.09 of FTP
• Appendix 3 of Schedule 2
• Governed by Chapter IV of
FT(D&R) Act
• Sl no 4,5 of Table A
• Para 2.16-18 FTP
• Para 2.73-82 HBP
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Para 2.09 of Foreign Trade Policy (FTP)

• Special Chemicals, Organisms, Materials, Equipment and Technologies (SCOMET), require an authorisation.
• Para 2.09 of FTP is extracted below.
• Export of Special Chemicals, Organisms, Materials, Equipment and Technologies (SCOMET), as indicated in Appendix-3 of Schedule 2
of ITC(HS) Classification of Export & Import Items, shall be governed by the specific provisions of
• Chapter IV A of the FT(D&R) Act, 1992 as amended from time to time
•

Sl. No. 4 & 5 of Table A and Appendix-3 of Schedule 2 of ITC(HS) Classification of Export & Import Items

• Para 2.16, Para 2.17, Para 2.18 of FTP and
• Para 2.73 -2.82 of Handbook of Procedures, in addition to the other provisions of FTP and Handbook of Procedures governing export
Authorisations.
• The products covered under SCOMET requirements are listed in Appendix 3 of Schedule 2 of ITC (HS) Classification of
Export and Import Items, 2018.
32

Legal Framework
• Sec. 3 (2) of the FTDR ActGeneral power to control
imports and exports

• Para 2.09 of FTP
• Chapter IV A inserted by FTDR
(Amendment)
Act,
2010,
borrowing the provisions of
WMD Act 2005 to apply to
export,
transfer,
re-transfer,
brought
in
transit,
transshipment, of and brokering
in specified goods,
(read
SCOMET goods), technology or
services
33
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CATCH ALL CONTROLS
• Section 14C

• No person shall export any material, equipment or
technology knowing that such material, equipment
or technology is intended to be used in the design or
manufacture of a biological weapon, chemical
weapon, nuclear weapon or other nuclear explosive
device or in their missile delivery system
•

- Onus is on the exporter?

• Para 2.72(b) of Hand Book of Procedures• ‘(b) If the exporter has been notified in writing by
DGFT or he knows or has reason to believe that an
item not covered in the SCOMET list has a potential
risk of use in or diversion to ….., he shall apply for a
SCOMET license……….” .
•

-Can a procedure go beyond the law?

• Para 2.75 Hand Book of Procedures – Items not on
SCOMET LIST –May also be regulated under WMD
Act 2005
34
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• Application for Grant of Export
Authorization/Certificate/ Permission for non- SCOMET
Items

PARA 2.72

• (b) If an exporter has been notified in writing by DGFT or he
knows or has reason to believe that an item not covered in the
SCOMET list has a potential risk of use in or diversion to
weapons of mass destruction (WMD) or in their missile system
or military end use (including by terrorists and non-state actors),
the export of such an item may be denied or permitted subject to
the grant of a license, as per the procedure provided for SCOMET
items in Paragraph 2.73.

• Note: “Military use” shall mean incorporation into items
listed in SCOMET Categories 5D or 6 or for the use,
development, or production of military items listed in these
categories.’
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Policy framework
• Para 2.01 of FTP provides that Export and Import
shall be free except where regulated by FTP or any
other law in force
• Para 2.09 of FTP - Dual use items of Special
Chemicals, Organisms, Materials, Equipments and
Technologies

• Export of dual use items and technologies, under
India’s Foreign Trade Policy is either prohibited or
restricted

36
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Policy framework
• Appendix 3 to Schedule 2 of ITC (HS)
classification contains the list of
SCOMET items export of which is
regulated
and
requires
an
authorization

• Latest
list
notified
through
Notification
5/2015-2020
dated
24.4.2017
and
amended
by
Notification 17 dated 03.07.2018
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Licensing Authorities
Categories

Items

Licensing Authority

Category 0

Nuclear materials, nuclear-related other materials, equipment and technology

DoAE

Category 1

Toxic chemical agents and other chemicals

DGFT

Category 2

Micro-organisms, toxins

DGFT

Category 3

Materials, Materials Processing Equipment and related technologies

DGFT

Category 4
Category 5

Nuclear-related other equipment and technology, not controlled under
Category 0
Aerospace systems, equipment, including production and test equipment,
related technology and specially designed components and accessories
therefor

DGFT
DGFT

Category 6

Munitions List

DoDP

Category 7

Electronics, computers, and information technology including information
security

( Deleted)

Category 8

Special Materials and Related Equipment, Material Processing, Electronics,
Computers, Telecommunications, Information Security, Sensors and Lasers,
Navigation and Avionics, Marine, Aerospace and Propulsion

DGFT
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0A Prescribed Substances

0A1 Source Material

Category 0

0A2 Special Fissionable Material
0A3 Other Materials
0B Prescribed Equipment
0C Technology
39

1A Prohibited chemicals, related technology
and software

Category 1 Toxic
chemical agents
and other
chemicals

1B Chemicals permitted only to States party
to the Chemical Weapons Convention
1C Chemicals permitted also to States not
party to the Chemical Weapons Convention

1D Other Chemicals
1E1 Other Chemicals
40

Category 2 Microorganisms, toxins
• 2A Bacteria, related technology and
software
• 2B Fungi, related technology and software
• 2C Parasites3
• 2D Viruses, related technology and
software
• 2E [Reserved]
• 2F Toxins, related technology and
software
• 2G Plant pathogens, related technology
and software
• 2H Genetic Elements and Geneticallymodified Organisms, related technology and
software
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Category 3
Materials,
Materials
Processing
Equipment and
related
technologies

• 3A Materials
• 3A1 Special materials
• 3A2 Structural materials
• 3A3 Rocket propellants and constituent chemicals
• 3A4 High explosives
• 3A5 Stealth materials
• 3B Materials processing and production equipment,
related technology and specially designed components and
accessories therefor.
• 3C [Reserved]
• 3D4 Chemical and biomaterial manufacturing and
handling equipment and related technology and software
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4A Equipment, assemblies, components
including test and production equipment

Category 4
Nuclear-related
other equipment
and technology,
not controlled
under Category 0

4B Equipment, assemblies, components including
test and measurement equipment usable in
development of nuclear explosive devices

4C Technology
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5A Rocket systems

Category 5
Aerospace systems,
equipment,
including
production and test
equipment, related
technology and
specially designed
components and
accessories,
therefore.

5A1 Systems

5A2 Production and test equipment
5A3 Technology
5B Unmanned aerial vehicles

5C Avionics and navigation systems
5D6
[Reserved]

5E Micro-light aircraft and powered ‘hanggliders’
44

45

Category 6 Munitions List

7A [Reserved]

7B [Reserved]

Category 7
46

7C [Reserved]

7D [Reserved]

7E [Reserved]

Category 8 Special Materials
and Related Equipment,
Material Processing,
Electronics,
Computers,
Telecommunications,
Information Security,
Sensors and Lasers,
Navigation and Avionics,
Marine, Aerospace and
Propulsion
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Procedural framework
• Application for SCOMET Export Licence- To
be filed On-line in Prescribed Form - ANF 2O
• Required documents to be enclosed

• List of documents given at the end of ANF-2O
•

Complete application to be submitted
DGFT(Hqrs.), Udyog Bhawan, New Delhi.

• In the case of items/ technology etc., covered
under Category 6 – to Department of Defence
Production ( DoDP)
• Procedure detailed in Para 2.72 to 2.82 of HBP.
• Guidelines and FAQ provided by DGFT and
DoDP

48
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Procedural framework
• Documentation
• End User Certificate

• for Category 6 items from the End
user Govt required
• Purchase Order/Contract
• Shipping Bills of previous exports

• Technical Specification of the item

49
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Procedural framework
Stakeholders = MEA, Service HQRS, DRDO,
PIC MOD, others (if any) [ISRO for 6A010 /
6A011]

Joint Secretary (DIP)

Def. Minister
Defense Export
Steering
Committee

(14 days to 28 days)
Stakeholders (15
days)

Section in Def. Ministry (2
days)
Online Application,
Average time – 15 to 30 Days

When there is a lack of consensus- DESC Meets when required
© 2022 NuCov Facili-Trade, Mumbai
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Application scope
• Application could be filed for

• Technology; or
• Contract; or

• Program.
• Combination of Program
covering certain Contracts could
be appropriate to address
valuation (tax compliance!) and
verification issue
• Valuation
• Import /Export
• Transfer pricing issues

51
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Softwaredefinition
• “Software”: A collection of one or
more programs, or micro-programs,
fixed in any tangible medium of
expression. However, unless otherwise
provided for against any item on the
SCOMET List, the List does not control
software which is either in the public
domain or is generally available to the
public by being:

• Sold from stock at retail selling points
without restriction, by means of:
• Over-the-counter transactions;
• Mail order transactions;
• Electronic transactions; or
• Telephone call transactions; and
• Designed for installation by the user
without further substantial support by
the supplier.

52
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Technology – Definition

Explanation 1: When technology is
described wholly or partly by
reference to the uses to which it (or the
goods to which it relates) may be put,
it shall include services which are
provided or used, or which are
capable of being used, in the
development, production or use of
such technology or goods

Explanation 2: The information takes
the form of 'technical data' or
'technical
assistance'.
Specified
technology is defined in the General
Technology Note to the SCOMET
Category 8. Specified technology for
the Munitions List is defined in 6A022
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Important definition
• Designed or modified • Describes equipment, parts, or components which as a result of development or
modification, have become endowed with specified properties that make them fit for a
particular application
• Specially designed- Describes equipment, parts, or components or software which as a
result of unique properties that distinguish them for predetermined purposes- it should
have no other functions or use
• Software- collection or one or more programs/ micro-programs, in any tangible
medium• Not available to public
• Not sold at retail selling points over the counter
• Not designed for installation by the user without substantial support from the
supplier

54
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Important definition

Category 5A213- Radial ball bearings
having all the tolerances specified in
ISO 492 Tolerance class 2 or better with• An inner ( bore) diameter of 12 and 50 mm
• An outer diameter of 25 and 100 mm
• Width between 10 and 20 mm

Export Authorization from DGFT is
required - Specially designed components
covered –but the decision will rest with
DGFT.
55
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Category 5C003
gyroscopes,
accelerometers
• Category 5C003- Compasses( including gyro-astro compasses),
gyroscopes, accelerometers, and inertial
equipment and specially designed
software thereof and specially designed
component thereof
• Export Authorization from DGFT is
required - Specially designed components
covered –but the decision will rest with
DGFT.
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SCOMET under Defence
“off-set” requirements
•

When a SCOMET item ( goods, technology or
software) is supplied to persons outside India - SCOMET Authorisation is required.

• Supply to SEZ including an FTWZ unit does
not come under SCOMET purview.• Reporting requirements apply
• Such supplies shall be reported to the DCSEZ by the supplier, and,
• To the SCOMET Cell by the DC/ SEZPara 2.76 of HBP.

•

Section 13(4) of the WMD Act, treatsexhibition, selling, supply or transfer, to any
foreign entity or a foreigner who is resident,
operating, visiting, studying or conducting
research or business within the territorial limits
of India or in its airspace or EEZ as an offence.
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• FTDR Act adopts the penal provisions under the WMD Act
by reference.
• Penalty for substantive violations - under WMD Act
•

Penalty – FTDR
Act / WMD Act

•

- INR 3.00 lakh to 20 lakh, whichever is more

- Second offence- imprisonment – 6m-5 years, in
addition to fine as above

• Penalty for false statement/ forgery
• INR 5.00 lakh to 5 times value, whichever is more
• Offences by Company
• Every person in charge of / responsible for
conducting business- liable to penalty including
imprisonment
• Any Director/ Manager/ Secretary or other
officer—also liable.
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• Penalty –Rs 10K to five times the value
whichever is more
• False statements/ declarations

Penalty – FTDR
Act / WMD Act

• Rs 10 K or five times value whichever is more
• Suspension of IEC
• Confiscation
• Redemption fine equal to the market
value
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Globally Validated
License
• Introduced as GAICT (Global
Authorization for Intra-Company
transfer)
• 2.79 f HBP Vol – 1
• DGFT 14/2015-2020 Dated 13.6.2022

• Earlier only for Export, now for Export
and re-export
• Category 8 ( Except Annexure – 1)
• Countries eligible. Listed in Table 1
• Revised ANF (Aayat Niryat Form)
notified
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SCN
• Pr. ADG / RMCC letter of intimation about the
export non-compliance
• Covered under Category _____, Appendix ___ of
SCOMET list issued by DGFT

• Permitted to be exported only against an export
license
• Check exporters credentials and send the verification
report
• DGFT Notification 29/2015-20 dated 21.09.2017
• SCOMET List Appendix _____

• _____DBK
• _____IGST Refund
© 2022 NuCov Facili-Trade, Mumbai

GAED – Gen
Authorization for
Export of Drones
• Category 5 B has been amended
• GAED – No authorization for
specified items| one time
authorization ANF 20 | portal
• IMWG review | right to approval or
denial
• Validity 3 years
• Quarterly reporting
• RKP 5 Yrs | Hard & Soft
• Embargo countries no GAED
•
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Customs Act 1962

Compounding of offenses

As per the Black’s Law Dictionary, ‚compound‛ means ‚to settle a matter by a money
payment, in lieu of other liability‛. That is, it is a settlement mechanism, by which, one
is given an option to pay money in lieu of prosecution, thereby avoiding a prolonged
litigation. Usually, only a competent criminal court can impose fine or imprisonment;
however, the offender may agree to pay ‘composition amount’ instead of going to
court. The order for paying such composition money can be made by quasi-judicial
authorities, and this act of the quasi-judicial authority is referred to as compounding
of offences.

Legal provisions relating to compounding
Section 137 (3) of the Customs Act:

• Under Section 137 (3), any offence under the Act can be compounded by Chief
Commissioner of Customs, on payment of ‘compounding amount’ to the Central
Government; except in the following cases defined in the five provisos to the
section:
• (a) A person who has been allowed to compound once in respect of any offence
under sections 135 and 135A

• (b) Offences under Narcotics Drugs and Psychotropic Substances Act, Chemical
Weapons Convention Act, Wildlife Protection Act, and Arms Act;

(c) A person involved in smuggling of goods under:

• (i) Special Chemicals, Organisms, Materials, Equipment’s and
Technologies (SCOMET), as specified in Appendix-3 to
Schedule 2 of ITC (HS);

Legal provisions
relating to
compounding
Section 137 (3) of the
Customs Act:

• (ii) Prohibited items for import or export as specified in the
ITC (HS) Classifications of Export and Import items, 2004-09
issued under section 3 of the Foreign Trade (Development and
Regulation) Act, 1992;

• (iii) Any good or document likely to affect friendly relations
with a foreign State or could be derogatory to national
honour;
(d) A person who has been allowed to compound once in respect
of any offence for goods under this Chapter for goods of value
exceeding rupees one crore;
(e) A person who has been convicted under Customs Act on or
after 30 December 2005;

Procedure for compounding
The procedure for compounding
of offences under Customs Act
has been prescribed in Customs
(Compounding of Offences)
Rules, 2005. The relevant
circulars and notifications
include:

2005

· Circular No.20/2008-Cus dated
2.12.2008;

30 Dec. 2005

· Circular No. 54/2005-Cus dated
30.12.2005 (superseded by
Circular No. 29/2009-Cus);

2 Dec. 2008

· Circular No. 29/2009-Cus dated
15.10.2009

12 Nov. 2008

· Notification No.118/ 2008Customs (NT) dated 12.11.2008;

15 Oct. 2009

Procedure for compounding

01

02

03

04

 The application to
compounding can be made
either before the prosecution
is initiated or while it is
pending.

 Since the filing of application
under compounding rules is the
individual option of the person to
avoid prosecution, other persons
involved in the case/ offence and
who have not filed the application
would not be given immunity from
prosecution; and they would face
regular proceedings of the
department for adjudication/
prosecution/ appeal.

 Under Rule 3, the application
should be made in a prescribed form
to the ‘compounding authority’, that
is, the jurisdictional Chief
Commissioner. If the offence has
been committed at more than one
place, the compounding authority
shall be the Chief Commissioner
having jurisdiction over such place
where value of goods seized or duty
evaded/attempted to be evaded is
more than others.

 According to Rule 4(1),
after the application is made,
compounding authority shall
call report from the
jurisdictional Commissioner
who will be the ‘reporting
authority’. This report shall
be sent within one month.

Procedure for
compounding
• After receipt of the report,
compounding
authority
will either allow the
application by prescribing
the compounding amount
and granting immunity
from prosecution, or reject
the
application.
The
compounding
amount
shall be decided as per the
limits prescribed in Rule 5:

S.
No

Offence

Compounding Amount

1

Section 132

Rs. 50000 for the first offence and to be increased by hundred per cent of this
amount for each subsequent offence

2

Section 133

Rs. 50000 for the first offence and to be increased by hundred per cent of this
amount for each subsequent offence

3

Section 134

Rs. 50000 for the first offence and to be increased by hundred per cent of this
amount for each subsequent offence

4

Section 135 (1)
(a)

Up to ten per cent of the amount of market value of the goods, subject to a
minimum of one lakh rupees

5

Section 135 (1)
(b)

Up to five per cent of the amount of market value of the goods, subject to a
minimum of one lakh rupees

6

Section 135(1) (c)

Up to ten per cent of the amount of market value of the goods, subject to a
minimum of one lakh rupees

7

Section 135(1) (d)

Up to ten per cent of the amount of market value of the goods, subject to a
minimum of one lakh rupees

8

Section 135A

Up to five per cent of the amount of market value of the goods, subject to a
minimum of one lakh rupees

Immunity from prosecution will be given only if the
compounding authority is satisfied that the applicant
has cooperated in the proceedings before him and has
disclosed all facts pertaining to the case, and subject to
the conditions specified in Rule 6.

Procedure for
compounding

 Such immunity from prosecution can be withdrawn in
certain cases, as outlined in Rule 7. There are two such
occasions- a) if compounding amount is not paid or
condition subject to which immunity was granted have
not been complied with; b) if it is found that appellant
had concealed particulars or material or had given false
evidence. Withdrawal of such immunity entails
institution or continuity of prosecution.
 Principle of disclosure: Circular No. 29/2009-Cus
dated 15.10.2009 underscores the ‚principle of
disclosure‛ that governs compounding of offences. The
circular reiterates the 2008 decision of Supreme Court in
Union of India v. Anil Chanana6 in this regard. The
basic rule of disclosure, underlying Section 137(3) read
with Rule 6 is that if there are demonstrable
contradictions or inconsistencies or incompleteness in
the case of the applicant, then the application for
compounding cannot be entertained.

Procedure for
compounding

 Rejection of application can be made only after opportunity
of hearing is given (Rule 4(3)). However, as specified in the
proviso to 4(3), application for compounding shall not be
allowed unless the duty, penalty and interest liable to be paid
has been paid in the concerned case.
 According to Rule 4(6), on receipt of the order, the applicant
shall pay the compounding amount within 30 days and submit
proof of payment. If court rejects the application, amount paid
will be refunded, otherwise not.
 Under Rule 4 (7), compounding is purely the discretion of
the compounding authority; in other words, compounding is
not a right.
 Rule 2(b) which defines ‚applicant‛ excludes officers of
customs as applicants for compounding. Therefore, customs
officers are not entitled to utilise compounding provisions.
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